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EDITORIAL NOTES. 


In an address before the Kentucky Bar Association last month, 
Governor Wilson suggested that if the Bar Association of some new 
state were to devote itself with real determination and indomitable 
perseverance to the task of a thorough going reform of judicial pro- 
cedure, it would insure a universal reconsideration of the subject from 
one end of the country to the other, and would thus do an invaluable 
service to the whole nation, It is hardly likely that the Governor had 
in mind the judicial procedure of New Jersey as one that might be 
taken as a model for such a reform, but New Jersey has at least the 
advantage of having learned from New York and other states “how not 
to do it.” New Jersey has made no attempt to devise a reformed pro- 
cedure, but has merely simplified the pleadings and practice under 
which the common law was developed. She has retained a good many 
technicalities of language, but the substance is very simple, and if we 
would take our procedure as it is, translating some of its verbiage into 
modern English and making a few changes suggested by modern ex- 
perience, we could easily make a system which might well be accepted 
with thankfulness by the states that have adopted the elaborate codes 
of procedure adopted fifty years ago. The trouble with these was that 
they attempted too much and m: ide procedure an end in itself, and a 
thing to be codified, instead of regarding it as a means of bringing the 
real question at issue before the court for decision. The ultimate 
object of all common law pleading was to present a definite issue to be 
tried and, theoretically, it was admirably adapted to attain that object. 
The real onyaction to it was that the object was obscured by the elab- 
orate means taken to accomplish it. In New Jersey, in our zeal for 
simplifying the means, we lost sight of the object, and our modern 
pleadings, while simple enough in substance, though technical in form, 
do not in fact present any very definite issue. The important thing n 
the procedure for presenting a case for trial is to make known to “the 
parties and the court what is the real point in controversy, and to have 
it stated beforehand what is admitted and what is disputed. The best 
pleadings are those that state the facts asserted on each side according 
to their legal effect, not the evidence by which they are supported, and 
require the answering party to state what is conceded and what.is dis- 
puted. This can be done either by formal pleadings or by means of a 
general statement of the liability with a bill of particul: irs and a gen- 
eral denial with a specification of defences; but the specification of de- 
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fences should be complete and the plaintiff should not be required, as 
he is now required in New Jersey, to make proof of facts not denied 
in the specification. The State Bar Association has appointed a com- 
mittee to consider and report upon improvements in the procedure, 
and it is to be hoped that in taking up the task of a thorough going re- 
form, they will begin by recognizing the fact that our system in New 
Jersey is based upon principles which have entered into the organic 
structure of the law and that the adaptation of the old to new condi- 
tions is safer than attempting new inventions. 





it needs no new statute to relieve our legal documents of much. of 
their technical jargon. It is the sehadd forms that are responsibte for 
a good deal of it. There is no sense in using all the common counts in 
an action for goods sold and delivered, nor in copying the verbiage of 
Chitty’s pleadings. when you can find the substance of any one of them 
stated in a few words in Bullen and Leake’s Precedents. The cost of 
recording a deed might be cut down at least one-third if we would take 
the trouble to state all the essential clauses in simple and yet techni- 
cally accurate language. It is the ancient verbosity of indictments that 
is the greatest injury to the reputation of the law for simplicity. If 
some prosecutor who really knows what are the essentials of good in- 
dictments, would prepare and publish a set of printed forms, he would 
relieve the law of a serious cause of reproach, and deprive ‘the news- 
papers of a perennial object of their ridicule, and what is perhaps more 
important, the accused and the jury could learn for themselves what 
the accusation really was. 





An act was passed at the last session of the Legislature, which is 
supposed to have been intended to do away with the ancient tradition 
of the [english and the Roman law, that an advocate does not give his 
services for hire and that his fee is in the nature of an honorarium. 
The act is Chapter 199 of the Laws of 1911, page 412, and is in the form 
of an amendment of section 9 (formerly section 12) of the Practice Act. 
The rule based on the ancient tradition has been somewhat modified 
by the decisions in New Jersey. According to the English rule an ad- 
vocate is incapable of contracting for hire with respect to his services 
as an advocate and an express promise to pay for such services created 
no obligation. (Kennedy v. Brown, 15 C. B. (N. S.) 667, Erle, C. J.); 
but our courts, while citing this as piheiiay for the rule in New Jersey 
have drifted into allowing | an exception in case the amount of the fee i is 
fixed an’ agreed upon. Seeley v. Crane, 3 Green, 35; Schonip v. 
Schenck, 11 Vr. 195; Hopper v. Ludlum, 12 Vr. 132; Zabriskie v. Wood- 
ruff, 19 Vr. 610. It is the established rule of law, however, that in the 
absence of an express agreement, there is no legal obligation to pay 
counsel for his services as an advocate. There is no such rule with 
respect to the services of an attorney, and an attorney may maintain 
an action for his services and disbursements, including the fees of 
counsel employed by him. Van Atta v. McKinney’ ‘. Execuitors 1 Harr. 
236; Blake v. City of Elizabeth, 2 N. J. L. J., 328; U.S. Cir. Ct.. Nixon, 
J. The act of 1911 is an amendment of a abort of the Practice Act 
relating to actions by attorneys and solicitors, This section was taken 
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from 2 Geo. IT. C. 23, Sec. 23, and declares that no such action shall be 
commenced or maintained by an attorney or solicitor until after he has 
ieft with his client the taxed bill of such fees, charges and disburse- 
ments. Strong v. Mundy, 7 Dick. 833, 836; Truitt v. Darnell, 20 Dick. 
221, 228. The new act amends this section so as to make it declare that 
every solicitor, attorney and counselor may commence and maintain 
an action for his fees, charges and disbursements provided he shall have 
first left with his client a copy of his bill of such fees, charges and dis- 
bursements. It may be doubted whether this amendment of a statute 
regulating the commencement of such an action by an attorney has the 
effect of changing the rule that a counselor has no such right of action 
for his fees as an advocate. If the act be construed with reference to 
its title, it would seem that it must be confined to the subject matter of 
the statute that is amended, which is the regulation of suits for the 
charges of attorneys and sclicitors, and the insertion of the word 
“counselor” may be explained by the fact that attorneys and solicitors 
who have such charges may themselves be also counselors. Neither 
the title nor the act itself contains any expression of intention to change 
the established rule that counsel as such, have no such right of action. 
This rule is no part of the Practice Act and is entirely independent of it. 
The only provisions of the Practice Act relating to connselors are those 
which refer (Section 5) to his malpractice in court and (Section 21) to 
admission or agreement made out of court with respect to the conduct 
ofa suit. The new statute has no relation to the subject matter of the 
section amended nor to the title of the act to which the amendment is 
made. The Court of Errors in recent cases on the Collateral Inheri- 
tance Tax Act has gone pretty far in holding a statute void in so far as 
its object is not expressed in its title. BE. Q. K. 





The decisions of the State Board of Public Utilities Commission- 
ers, which are being published in the Journal, are well prepared and 
often contain a great amount of good, square common sense. The 
Commissioners decide certain points, of course, based upon the law and 
decisions of the state, but in many instances they are left simply to 
exercise a sound discretion. In our last number appeared a finding by 
this Board, in the case of the Atlantic Highlands Gas Company, of 
Shrewsbury Township, Monmouth county, which Company had filed a 
petition asking for the approval of an ordinance passed by the town- 
ship committee of that township, giving the Company the use of the 
highways and public places to install gas for lighting, heating and 
power. It was a competitive company, the ground being already occu- 
pied by the Consolidated Gas Company, which for seven years pre- 
viously had supplied gas in the township. The Commissioners re- 
fused to approve the ordinance, taking the position that, unless cer- 
tain exceptional circumstances existed, there was no reason for the 
competition. They foresaw that competition meant either serving the 
same consumer, or so dividing the field that neither company could 
profitably carry on operations, and, finally, the swallowing up of one 
of the competing plants by the other, making an unnecessary invest- 
ment in two plants which could only result in a greater cost to the 
consumers. The finding was well expressed, and shows that the Board 
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understood what it was about. At the same time, as there were com- 
plaints against the Consolidated Gas Company in respect to the prices 
it charged the public, the Board, of 1ts own initiative, directed a hear- 
ing upon that subject, and this, too, proves that the Board is prepared 
to look after the interests of the public. 





The many vetoes by Governor Wilson of unsigned measures, 
which he held over for consideration until after his return from his 
Western trip, were, in the main, excellent. Many of these measures 
were for creating new Offices, for annexing territory to towns or cities 
without a referendum, and for increases of salaries. Thirty-five Leg- 
islative bills were thus filed in the State Library on June 15, without 
the Executive approval. We are curious now to see how many of the 
smaller measures that passed the last Legislature and were approved 
were really consequential, but this can only be determined after the 
laws have all been published. Then we hope to comment upon them. 
At present it would appear as if the volume of laws for 1911 would be 
quite as large as those of any other Legislative session for several years 
past. 





This is the season when the average lawyer ought to be upon his 
vacation, and usually it is called “taking a rest.” Real rest comes from 
a change of scenery, climate and diet, and the hard-working lawyer can 
best get this by taking a slow steamer for the other side of the Atlantic, 
and then making a foreign land tour slowly, without fatiguing himself, 
and by keeping his eyes wide open. If he is to remain in this country, 
however, or, perforce, at home, we can well recommend to him what 
Mr. Andrew Carnegie says about ‘““The Charms of Golf.” In a recent 
communication to the New York Independent, among other things, he 
declares (using the latest phonetic spelling, which is also a hobby with 
him) : “Every breth seems to drive away weakness and diseas, securing 
for us longer terms of happy days here on earth, even bringing some- 
thing of heven here to us. No doctor like Doctor Golf—his cures as 
miraculous as those sometimes credited to Christian Science, minus its 
unknown and mysterious agencies, which are calculated to alarm pru- 
dent people. Not the least of its virtues is its power to affect the tem- 
per and especially the tung. We hav only to remain silent to produce 
unusual results. The preventive treatment, successfully applied, has 
its richest field upon the green. . . . ‘There are games and games. 
Does a game make opponents closer and dearer to each other, or does 
it arouse ill-feeling and jealousy and drive men apart as rivals, even 
foes, each grudging the success of the other? We often hear accounts 
of the rivalries aroused by some of our games, football especially, and 
very naturally so, playd as it is with us, when men roll on the ground 
attemting to disable each other. The reverse is the case with golf. 
Men become dearer friends than ever; the oftener they meet on the 
green, the fonder they become of each other and the greater the long- 
ing for their chum’s society; and in after years if separated, each 
warms as the name of the other is mentioned, and ends his panegyric 
with the ever entrancing words, murmurd with emotion, ‘Ah, we plavd 
golf together!’ Short, simple, sufficient! Golf givs us intervals for ex- 
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change of mutual thoughts which strengthen the ties between us. We 
rejoice to see that our chums are playing well and applaud their suc- 
cess. Golf is a game entirely free from fysical struggles over oppo- 
nents—the ineradicable root of evil in football. No game givs so much 
of the open air, the elixir of life from morning till nite. With a modest 
bite of luncheon, mayhap, it can be playd without undue fatigue, even 
by elderly people, and then there’s the few minutes’ rest and the chat 
at the green with your bosom crony. No delay impairs the game. Sit 
and moralize. Drive off at your plesure, it’s all the same.” 





[t will doubtless be too hot in August for any severe legal read- 
ing, although there is considerable of it in this number of the Journal. 
Perhaps a few lines taken from State v. Goode, 130 N. C. 651, in which 
the opinion was rendered by Mr. Justice Clark, will be sufficiently light 
reading to balance some of the harder problems in other portions of 
the Journal. We quote: “Two strangers one of them a white man, 
came to the defendant’s home. She invited the latter in politely, and 
gives him her rocking chair. \ithout showing any credentials, he de- 
mands pay for her bedstead. Upon her saying she had no money and 
asking him to wait till her husband came, the prosecutor jumps up 
violently, and, swearing he would take the bedstead or go to hell try- 
ing, he throws her tablecloth and underskirt on the floor. She tells 
him to let her things alone. As she was ironing, presumably those 
things were freshly washed and nicely starched and ironed, and he 
must have known that to throw them on the floor would rouse her ire. 
Then he laid his profane hands on the paraphernalia of her bed, and 
began to throw back the bedclothes and to lift the mattress, all of 
which would speedily have gone, of course, upon the floor, The de- 
fendant would not have been a woman if she had stood that. She 
seized her little boy’s baseball bat and told him to let her things alone 
and leave the house, when he squared off at her, drawing back his fist, 
and called her ‘a damned fool,” whereupon very naturally she batted 
the back of his head. It was probably a ‘left fielder,’ for the prosecutor 
soon aiter left that field. he ceunsel for the prosecutor tells us he left 
because he did not wish to provoke a difficulty. It is doubtful if he 
could do more to provoke a woman, which is sometimes worse, and it 
would seem that he left rather than to collect another installmenton the 
batting. The woman was in her own house. If her evidence is true, 
and it must be so taken on this appeal, she treated the prosecutor po- 
litely, and he returned her politeness by swearing, throwing her things 
on the tloor, throwing back the bedclothes and mattress, and avowing 
his intention to carry off her bedstead, at direst hazard to his soul, and 
drawing back his fist at her, and cursing her when again told to desist. 
It cannot be said, as a matter of law, with two men against her, and 
in her own house, she used excessive force in protecting her person, her 
home and her property. In view of his violent conduct and language, 
and refusal to behave or to leave, could she have secured her rights in 
her own home, or his departure, by the use of less force? Could she 
with safety to her person have laid hands on him more gently? If, on 
another trial, the evidence being the same, it shall be held that this was 
excessive force, a jury must so declare it. This court cannot. Sir 
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Edward Coke (3 Inst. 162) says: ““A man’s house is his castle; ‘et 
domus sua cuique tutissimum refugium.’ ’—which last is a literal quo- 
tation by him from the famous Corpus Juris Civilis of Justinian, and is 
to be found in the andects, lib. II, tit. 1V, De in Jus Vocando. And 
another great lawyer and statesman, whose name is borne with honor 
by two of our counties, Wiiliam Pitt, Earl of Chatham, used this ever- 
memorable expression: “The poorest man may in his cottage bid defi- 
ance to all the forces of the Crown. It may be frail; its roof may 
shake; the wind may blow through it; the storms may enter; the rain 
may enter; but the King of England cannot enter. All! his forces dare 
not pass the threshold of the ruined tenement.” The old colored wo- 
man knew not of legal lore, but she had an instinctive sense of her 
rights, and, by means of the wooden wand touched to the back oi the 
witness’ head, she communicated electrically to his brain the same 
conception more effectually than if she had read to him the above cita- 
tions. This home was an humble one. The bedstead on which the de- 
fendant slept may not have been fully paid for; but the prosecutor had 
no right to enter that home and misbehave, or refuse to leave when 
ordered out, still less to carry off any property therefrom, unless he 
had been an officer with a legal precept so to do, and the occupant of 
that home had the right to use sufficient force to make him leave, and 
to abandon his attempt to carry off the bedstead, and to stop his 
handling of the other property—in short. to make him ‘leave her things 
alone,’ as the defendant repeatedly teld him to do. Whether the force 
used by the defendant was excessive is matter for a jury. Indeed, if 
this evidence is to be believed, the prosecutor was a lawbreaker, and is 
himself in jeopardy of the judgment for his violence and his defiant 
disregard of the rights of the defendant. Suppose this defendant had 
been white, and the prosecutor a negro man, The law is impartial, and 
extends the same protection to all alike.—Error.” 





ADDRESS TO NEW JERSEY LAW SCHOOL GRADUATES. 


On June 14th the New Jersey Law School, of Newark, held its graduuting exer- 
cises and the graduates were addressed as follows by Judge William P. Martin. 

Graduates of New Jersey Law School: I greatly appreciate the 
honor of the invitation to address you upon this occasion. The duty is 
one which would most capably be performed by one more experi- 
enced, that you might thereby secure the most valuable advice and 
counsel for your future guidance as members of one of the most im- 
portant professions or callings in our social system. 

I desire heartily to congratulate you upon the attainment of the 
learning and ability which entitles you to the degree of Bachelor of 
Laws. I most heartily congratulate those of you who by sacrifice and 
labor under conditions of peculiar hardship and difficulty have quali- 
fied for the degree. You are the better able to appreciate fully the 
hardship and difficulty of becoming worthy of high station in the pro- 
fession. It is, too, a great source of satisfaction to note the presence 
amongst you of the women who have chosen our profession as their 
life’s work. 

There is so much to be said in reference to the calling you are 
about to undertake and the standard of conduct in the discharge of 
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your duty to the Nation, the state, the court, the client, and last, and 
by no means least, to yourself, that it will be impossible to enumerate 
them, much less to explain and discuss them. In the few minutes 
allotted I can only emphasize some of the cardinal virtues of the law- 
yer. Those of you who have not already done so will find them fully 
stated and explained in Sharswood’s excellent essay on “Professional 
Ethics” to be found in his edition of Blackstone, in the first volume, 
and in the Canons of Ethics adopted by the American Bar Association 
recently. 

The practice of law is not pursuit of a business enterprise. It is 
not an ordinary means of securing wealth. One who would obtain 
money quickly and easily will find the law no place for him. The law 
must be loved and followed for itself alone, and the honor it brings 
to its loyal practitioners. It offers relatively small compensation to its 
devotees, occasionally distributing larger measures to its favorites. 

The young lawyer signally lacks experience, and in obtaining it he 
may by slight neglect cause considerable confusion, and sometimes 
distress. Be not afraid, however, because there are three characteris- 
tics which may readily be attained by young lawyers, which some of 
the older lawyers will do well to cultivate. They are the simplest of 
virtues, honesty, industry and common sense. 

Honesty is a time-worn theme, but I cannot too emphatically di- 
rect your attention to it. In these days of wealth and monopoly the 
lawyer sometimes sacrifices this virtue which he learned at his mother’s 
knee, for the benefit of his clieft. Dishonesty in the profession is not 
exclusively confined to some corporation lawyers. I have presided in 
criminal cases, and several times listened to a large amount of per- 
jured testimony, some of which must have proceeded from the sug- 
gestion of some of the lawyers. These “gentlemen of the Bar” are 
much more responsible for the perjury than the persons who testify. 
They disgrace their calling, and some day when least expected this 
most difficult crime of all to prove, subornation of perjury, may be 
fastened upon them. 

Another cardinal virtue of the lawyer is industry. This seems 
almost unnecessary to mention. It is important, however. Study 
every case, no matter how small the amount involved nor how poor or 
lowly your client. Give it the same painstaking care that you would 
to a case involving some delicate question of constitutional construc- 
tion. The best advertisement for a young lawyer is a well tried cause. 
In all sorts of peculiar ways it brings him good clients. 

Again, “common sense” is a cardinal virtue of the lawyer. Never 
advance a proposition which does not pass the test of being sound 
common sense. It will do no good in the practice of a science based on 
reason and human experience to try to obtain the approval by the 
court of a proposition which does not measure up to this test. 

The young lawyer, although lacking in experience, possessed of 
honesty, industry and common sense, will be fully equipped to meet 
his learned and experienced adversary. I heard an ex-justice of our 
Supreme court recently state, in commenting upon the improved facili- 
ties for the acquisition of learning in law, that the modern practice of 
law is a great change from the old, and that “the young lawyer, the 
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graduate of a good law school, who studies and thoroughly prepares 
his case, is a match for any older member of the Bar.” 

I want to call your attention to your duty as a citizen. Your call- 
ing gives you an intimate knowledge of our political system, which you 
ought to use for the purpose of helping your fellow man to attain true 
progress. We are in a changing era, and while it is very unwise to 
abolish existing methods unless reasonably certain that the proposed 
change will benefit human rights, do not be a block to progress. 

Do not be afraid to seek public office, and if it be your happiness 
to succeed, be loyal to your principles and never be false to your con- 
stituency nor to yourself. Take an interest in the discussion of public 
questions, and if you conclude that a principle is right do not hesitate 
to lay it before your fellow man at a primary or at an election. Do not 
be afraid to be called a politician. You need worry only when you are 
called a “dishonest” politician. 

Above all things, if you obtain political influence, never sell it for 
an alleged professional retainer. 

Sharswood says: “How great is the influence of lawyers as a class 
upon legislation! Let any man look upon all that has been done in 
this department, and trace it to its sources. He will acknowledge that 
legislation, good or bad, springs from the Bar. There is in this country 
no class of lawyers confined to the mere business of the profession—no 
mere attorneys—no mere special pleaders—no mere solicitors in chan- 
cery—no mere conveyancers, However more accurate and profound 
may be the learning of men, whose studies are thus limited to one par- 
ticular branch, it is not to be regretted either on account of its influ- 
ence on the science or the profession. The American lawyer, consid- 
ering the compass of his varied duties, and the probable call which will 
be made on him especially to enter the halls of legislation, must be a 
jurist. From the ranks of the Bar, more frequently than from any 
other profession, are men called to fill the highest public stations in 
the service of the country, at home and abroad. The American lawyer 
must thus extend his researches into all parts of the science, which has 
for its object human government and law; he must study it in its grand 
outlines as well as in the filling up of details. He is as frequently 
called upon to inquire what the law ought to be as what it is. While a 
broad and marked line separates, and always ought to separate the de- 
partments of legislation and jurisprudence, it is a benefit to both that 
the same class of men should be engaged in both. Practice will thus be 
liberalized by theory and theory restrained and corrected by practice. 
A blind attachment to principles of jurisprudence or rules of law be- 
cause they are ancient, when the advancement of useful arts, the new 
combinations of trade and business, and the influence of more rapid and 
general intercourse demand their repeal or modification, is as much to 
be deprecated as rash innovation and unceasing experiment. Indeed, it 
scarcely ever fails to defeat its own end, and, though it may retard for 
a while, renders the course of reform more destructive than it other- 
wise would have been. True conservatism is gradualism—the move- 
ment onward by slow, cautious and firm steps—but still movement, 
and that onward. The world, neither physically, intellectually, nor 
morally, was made to stand still. As in her daily revolutions on her 
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Own axis as well as her annual orbit around the sun, she never returns 
precisely to the same point in space which she has ever before occu- 
pied, it would seem to be the lesson which the Great Author of all Be- 
ing would most deeply impress upon mankind as he has written it 
upon matter. ‘By ceaseless motion all that is subsists.’ ”’ 





THE LAWYER IN POLITICS. 


(NoTe.—On June 12, Governor Woodrow Wilson delivered the following address before the 
Kentuck) Bar Association, at Lexington, Ky.] 


The lawyer is, by very definition, an expert in the law, and society 


lives by law. Without it its life is vague, inchoate, disordered, vexed 
with a hopeless instability. At every turn of its experience society 
tries to express its life, therefore, in law—to make the rules of its action 
universal and imperative. This is the whole process of politics. Poli- 
tics is the struggle for law, for an institutional expression of the chang- 
ing life of society. 

Of course, this is the deeper view of politics. It is not the view of 
the mere party man or of the professional politician. He thinks chiefly, 
no doubt. of the offices and their emoluments, of the tenure of power, 
of the choice of policy from day to day in the administration of the 
various departments of government; of the hundred advantages, both 
personal and partisan, which can be obtained in a successful contest for 
the control of the instruments of politics; but even he cannot escape 
the deeper view at last. He must express the policy of his party or the 
advantage gained by his occupation of office in statutes, in rules of law, 
imposed in the interest of some class or group, if not in the interest of 
society at large. He is really in the last analysis struggling to control 
law and the development and use of institutions. He needs as much 
as the statesman does the assistance of the legal expert, the skill of the 
technical guide; the lawyer must be at his elbow to see that he plays 
the game according to the nominal rules, 

The lawyer, therefore, has always been indispensable, whether he 
merely guided the leaders or was himself the leader, and nowhere has 
the lawyer played a more prominent part in politics than in England 
and America, where the rules of law have always been the chief instru- 
ments of contest and regulation, of liberty and efficient organization, 
and the chief means of lifting society from one stage to the next of its 
slow development. 

The lawyer’s ideal part in this unending struggle is easy to con- 
ceive. There is long experience stored up in the history of law. He, 
above all other men, should have a quick perception of what is feasible, 
of the new things that will fit into the old, of the experiences which 
should be heeded, the wrongs that should be remedied, and the rights 
that should be more completely realized. 

He knows what forces gather and work their will in the field of in- 
dustry, of commerce, of ail enterprise. He, if any man, knows where 
justice breaks down, where law needs amplification or amendment or 
radical change, what the alterations are that must be effected before 
the right will come into action easily and certainly and with genuine 
energy. He should at every turn be the mediator between society and 
the individual, between groups of men, between all contending and 
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contesting interests. He should show how differences are to be moder- 
ated and “antagonisms adjusted and society given peace and ease of 
movement. 

lt is a hard thing to exact of him, no doubt, that he should have a 
non-professional attitude toward law, that he should be more con- 
stanily conscious of his duties as a citizen than of his interests as a 
practitioner, but nothing less than that will fit him to play the really 
great role intended for his profession in the great plot of affairs. He 
must breed himself in the true philosophy of his calling. I[t is his duty 
to see from the point of view of all sorts and conditions of men, of the 
men whom he is not directly serving as well as of those whom he is di- 
rectly serving. 

This is a matter of character, of disposition and of training outside 
the schools of law, in the broader schools of duty and of citizenship 
and of patriotism. It is a great conception when once a lawyer has 
filled himself with it. It lifts him oftentimes to a very high place of 
vision and of inspiration, It makes of him the custodian of the honor 
and integrity of a great social order, an instrument of humanity, be- 
cause an instrument of justice and fair dealing and of all those right 
adjustments of life that make the world fit to live in. 

If I contrast with this ideal conception of the function of the law- 
yer in society what I may be excused for calling his actual role in the 
struggle ior law and progress and the renovation of affairs, | hope that 
I will not be interpreted” as suggesting a view of our great profession 
which is in any wise touched with cynicism or even with the spirit of 
harsh criticism. The facts do not justify a cynical view of the pro- 
fession or even a fear that it may be permanently losing the spirit 
which has ruled the action of the greater members of the Bar and of 
the immoral judges, who have presided at the birth and given strength 
and fiber to the growth and liberty and human right. I wen te sub- 
mit what I have to say in all fairness and without color even oi dis- 
couragement. 

The truth is that the technical training of the modern American 
lawyer, his professional prepossessions and his business involvements, 
impose limitations upon him and subject him to temptations which 
seriously stand in the way of his rendering the ideal service to society 
which is demanded by the true standards and canons of his profession. 
Modern business, in particular, with its huge and complicated pro- 
cesses, has tended to subordinate him, to make of hima servant, an in- 
strument instead of a free adviser and a master of justice. 

Moreover, the prepossessions oi the modern lawyer are all in favor 
of his close identification with his clients. The lawyer deems himself 
in conscience bound to be contentious, to maneuver for every advant- 
age, to contribute to his clients’ benefit his skill in a difficult and haz- 
ardous game. He seldom thinks of himself as the advocate of society. 
His very professional loyalty begets in him the feeling that he is the 
advocate now of this, now of that, and again of another special indi- 
vidual interest. 

It is evident what must happen in such circumstances. The Bench 
must be filled from the Bar, and it is growing increasingly difficult to 
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supply the Bench with disinterested, unspoiled lawyers, capable of 
being the free instruments of society, the friends and guides of siates- 
men, the interpreters of the common life of the people, the mediators of 
the great process by which Justice is led from one enlightenment and 
liberalization to another. 

For the notable, | had almost said fundamental, circumstance of 
our political life is that our courts are, under our constitutional sys- 
tem, the means of our political development. Every change in our law, 
every modification of political practise, must sooner or later pass under 
their scrutiny. We can go only as fast as the legal habit of mind of our 
lawyers will permit. Our politics are bound up in the mental character 
and attitude and in the intellectual vigor and vision of our lawyers. 
Ours is so intensely and characteristically a legal polity that our poli- 
tics depend upon our lawyers. They are the ultimate instruments of 
our life. 

There are two present and immediate tests of the serviceability of 
the legal profession to the nation, which I think will at once be recog- 
nized as tests which it is fair to apply. In the first place, there is the 
critical matter of the reform of legal procedure—the almost invariable 
theme, if I am not mistaken, of all speakers upon this question from 
the President of the United States down. 

The second and more fundamental immediate test of the profession 
is its attitude toward the regulation of modern business, particularly 
of the powers and action of modern corporations. It is absolutely nec- 
essary that society should command its instruments and not be domin- 
ated by them. The lawyer, not the layman, has the best access to the 
means by which the reforms of our economic life can be best and most 
fairly accomplished. Never before in our history did those who guide 
affairs more seriously need the assistance of those who can really 
claim an expert familiarity with the legal processes by which reforms 
may be effectually accomplished. It is in this matter more than in any 
other that our profession may now be said to be on trial. It will gain 
or lose the confidence of the country as it proves equal to the test or 
unequal. 

As one looks about him at the infinite complexities of the modern 
problems of life, at the great tasks to be accomplished by law, at the 
issues of life and happiness and prosperity involved, one cannot but 
realize how much depends upon the part the lawyer is to play in the 
future politics of the country. If he will not assume the role of patriot, 
and of statesman; if he will not lend all his learning to the service of 
the common life of the country; if he will not open his sympathies to 
common man and enlist his enthusiasm in those policies which will 
bring regeneration to the business of the country, less expert hands 
than his must attempt the difficult and perilous business. It will be 
clumsily done. It will be done at the risk of reaction against the law 
itself. It will be done perhaps with brutal disregard of the niceties of 
justice, with clumsiness instead of with skill. 

The tendencies of the profession, therefore, its sympathies, its 1n- 
clinations, its prepossessions, its training, its point of view, its motives, 
are part of the stuff and substance of the destiny of the country. 
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NEW LIABILITY LAW. 


Assistant Attorney General Nelson B. Gaskill has prepared a sum- 
mary of the new employers’ liability law, which took effect July 4. We 
give it below, for convenience of reference: 

“The employé may maintain a suit, under Section 1, when per- 
sonal injury occurs to him or her by an accident arising out of and in 
the course of employment, due to the negligence of the employer; pro- 
vided the employé was not wilfully negligent at the time of receiving 
such injury. 

“The employé will not be prevented from recovery on the ground 
that he had assumed the risks inherent in or incidental to or arising 
out of his employment or arising from the failure of the employer to 
provide and maintain safe premises and suitable appliances; nor upon 
the ground that the injury was caused in any degree by the negligence 
of a fellow-employé. The wilful negligence which will prevent recov- 
ery is.a deliberate act or a deliberate failure to act or such conduct as 
shows reckless indifference to safety, or intoxication. 

“If an employé turns over any of his work to a contractor the 
employe of that contractor may recover, under the circumstances 
stated above, against the employer, if the injury has been due to any 
defect in the ways, works, machinery or plant belonging to the em- 
ployer, if the employer had neglected to keep the same in good con- 
dition. 

“Section 2 of the act is the important part of the new law, and all 
emplovés should give it careful consideration, because the employé 
will be subject always to the provisions of Section 2 unless he serves 
notice upon his employer that he prefers to be under Section 1. The 
two sections of the act are alternative. The employé may not have 
both and must make his choice before an accident happens. 

“Under Section 2 the employé is entitled to compensation accord- 
ing to the schedule for all injuries arising out of and in the course of 
his employment, no matter whether the employer was negligent or not, 
except when the injury is intentionally self-inflicted or when it is due, 
in the natural course of events, to the intoxication of the employé. 

“Under Section 1 the negligence of the employer is the basis of the 
employe's right to recovery. 

“Under Section 2 the employé is entitled to recovery without the 
negligence of the employer, except when the employé has deliberately 
brought about his own injury, or such injury is due to the employé’s 
intoxication. 

“The schedule of compensation under Section 2 is, in general, as 
follows: 

“For an injury which does not produce a complete and permanent 
disability to work, 50 per centum of the wages received at the time of 
injury, not to exceed 300 weeks; the largest payment per week to be 
$10. and the smallest payment per week to be $5. 

“For an injury producing absolute disability continuing for life, 
50 per centum of the wages received at the time of injury, not to ex- 
ceed iO”) weeks; the largest payment to be $10 per week and the small- 
est payment to be $5 per week. 
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“For an injury which produces a disability partial in character, but 
nevertheless permanent, such as the loss of a hand or a foot, payments 
as follows: 

“For the loss of a thumb, 50 per centum of daily wages during 60 
weeks. 

“Tor the loss of a first finger, 50 per centum of daily wages during 
35 weeks. 

‘For the loss of a second finger, 50 per centum of daily wages dur- 
ing 30 weeks. 

“Tor the loss of a third finger, 50 per centum of daily wages for 
20 weeks. 

“For the loss of a fourth finger, 50 per centum of daily wages dur- 
ing 15 weeks. 

‘For the loss of a great toe, 50 per centum of daily wages during 
30 weeks. 

“Tor the loss of one of the other toes, 50 per centum of daily wages 
during 10 weeks. 

“For the loss of a hand, 50 per centum of daily wages during 150 
weeks. 

“For the loss of an arm, 50 per centum of daily wages during 200 
weeks. 

“For the loss of a foot, 50 per centum of daily wages during 12 
wecks. 

“For the loss of a leg, 50 per centum of daily wages during 1 
weeks. 

“For the loss of an eye, 50 per centum of daily wages during 100 
weeks, 

“All these payments are subject to a maximum of $10 per week 
and a minimum of $5 per week. 

“In case of death, compensation will be paid under Section 2, as 
follows: 

f the deceased leaves an orphan or orphans, they will be paid a 
minimum of 25 per centum of wages received at the time of death, with 
10 per centum additional for each orphan in excess of two, not to ex- 
ceed 60 per centum of such wages. This payment to continue for a 
period of 300 weeks. 

“Tf the decedent leaves a widow and no children, 25 per centum of 
wages for 300 weeks. 

“Tf widow and one child, 40 per centum of wages for 300 weeks. 

“If widow and two children, 45 per centum of wages for 300 weeks. 

“If widow and three children, 50 per centum of wages for 300 
weeks. 

“Tf widow and five children or more, 60 per centum of wages for 
300 weeks. 

“Tf widow and father or mother, 50 per centum of wages for 300 
weeks, 

“Tf grandparents, grandchildren, or minor, or incapacitated broth- 
ers or sisters, 25 per centum of wages for 300 weeks. 

“If the decedent has no one dependent upon him, the expenses of 
his last sickness and burial, not exceeding $200. 
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“In making payments to children only those under 16 years of age 
shall be included, and only for such time as they shall be under 16 
vears of age. 

“The largest sum to be paid in case of death is $10 per week and 
the smallest sum $5 per week. This compensation in case of death does 
not apply to any foreign-born dependents who do not live in the United 
States. 

“During the first two weeks after any injury occurs, the employer 
must furnish reasonable medical and hospital services and medicines, 
as may be needed, not to exceed $100 in value. No other compensation 
is to be paid for these first two weeks. 

“The injured employé, or some one for him, must give notice of 
the injury to the employer within 14 days of the occurrence of the in- 
jury. If he does not do so, no compensation shall be due until the 
notice is given, or it can be shown that the employer knew of the 
injury. 

“Tf the notice is not given, or it cannot be shown that the employer 
knew of the injury, within 30 days after it happened, the failure to give 
such notice shall not prevent the employé from receiving compensa- 
tion therefor, unless the employer can show that he was prejudiced by 
the failure to give such notice, and then only to the extent of such 
prejudice. 

“If the notice is given, or the employer obtains knowledge of the 
injury within 30 days after the occurrence, or employé may show that 
his failure to give prior notice was due to his ignorance of the law or 
fact, or his mistake or neglect, or to the fraud or deceit of some one 
else, in each case compensation will be allowed, unless the employer 
can show that he was prejudiced by the failure to receive earlier notice, 
and in case the employer can show that he was prejudiced by failure to 
receive such notice, then the compensation shall nevertheless be paid, 
less the amount of injury to the employer due to the failure to give 
earlier notice. 

“Unless it can be shown that the employer knew of the injury, or 
notice was given within 99 days after the injury happens, the employe 
cannot recover compensation, 

“The form of the notice to the employer that an injury has hap- 
pened should be in the following form: 

“*To (name of emplover) : 

“*VYou are hereby notified that a personal injury was received by 
(name of employé injured), who was in your employ at (place) while 
engaged as (nature of employment), on or about the day of 
—————., nineteen hundred and ——, and that compensation will be 
claimed therefor.” To be signed by the injured employé or some one 
on his behalf. This notice may be left at the office of the employer or 
given to the foreman or superintendent in charge of the room, depart- 
ment or place where the employé worked. 

“After an injury, the employé, if requested by the employer, must 
submit himself to a physical examination by a physician employed by 
the employer, and the employé may have his own physician present 
at the same time. The refusal of the employé to allow such examina- 
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tion will prevent his receiving compensation so long as he refuses to 
submit to examination. 

“If the employer and the employé cannot agree to the amount 
which the employé is to receive from the employer, the dispute is to 
be submitted to the judge of the Court of Common Pleas of the county 
in which the injury happens, who will hear all the facts and determine 
the extent of the injury received, and the amount of compensation to 
which the employé is entitled, according to the schedule contained in 
the act. 

“This determination by the judge is final and entitles the employé 
to receive at once the compensation according to the schedule, as de- 
termined by the judge. All the payments provided for under the sched- 
ule are weekly payments, so that the injured employé will receive his 
paymenis just as he receives his wages. If it is necessary and just, how- 
ever, that the employe should receive al! his payments in a lump sum, 
the judge of the Court of Common Pleas may commute the payments 
into a lump sum, which the emplové may receive at once. 

“Payments due after injury have the same preference agaiust the 
assets of the employer as claims for unpaid wages for labor. An in- 
jured emplové cannot assign the payments which are due him, and 
such payments as are due and unpaid cannot be taken by levy, execu- 
tion or attachment on the part of a creditor. 

“This summary is not intended to be anything more than a gen- 
eral statement of the provisions of the act. 

“Remember that your employment will be governed by the pro- 
visions of Section 2, which includes the compensation schedule, unless 
you notify your employer, in writing, that you prefer to be under Sec- 
tion 1. 

“Tf you accept the provisions of Section 2 or not serving a notice 
upon your employer that you prefer to be under the provisions of Sec- 
tion 1, and at any time afterward you prefer to be under Section 1, you 
must give a written notice to vour employer 60 days prior to any acci- 
dent, stating that you desire to be under Section 1. If you do not serve 
this notice, vou will always be under Section 2.” 





IN RE PUBLIC SERVICE RAILWAY CO. 


(N. J. Supreme Court, June 10, 1911.) 
Jurisdiction of Public Utilities Board—Fares of Railway Co. 


(PORTION OF OPINION.) 


MINTURN, J.: The concrete question involved is whether a sys- 
tem of three-cent fares, maintained by the railway company for many 
years, was abrogated by the enactment of the so-called public utility law 
(P. L., 1911, Ch. 195). The contention that it was abrogated is based 
by the company upon a construction given by the Interstate Commerce 
Commissioners to Section 3 of the Interstate Commerce act, which is 
substantially similar to Section 18 of the act subjudice. 

| am of the opinion that the construction adopted in that case should 
not be followed here—first, because the act is not the same enactment in 
terms, and, secondly, because the Interstate Commerce Commissioners 
are an administrative and not a judicial body, and their decision as an 
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administrative body on a detail of the act is not a judicial determination. 
(Interstate Commerce Commission vy. Bunson, 154 United States, 447). 

The public utility act does not abrogate the system of three-cent 
fares maintained by the railway company, because Section 18 applies 
only to such preferences as are undue or unreasonable. This was not 
the enactment of a new condition nor did it create a new legal status. 
It was the immemorial rule of the common law. 

The contention of the company that the effect of the enactment was 
to repeal this beneficent condition does not accord with the spirit and 
intent of the act. The clear legislative purpose was to administer and 
to regulate in their operation these instrumentalities, quite properly de- 
nominated public service companies, which are chartered pro bono pub- 
lico, and are compensated by public individual contributions for the 
service performed. 

This company had converted itself by its low fares into an auxiliary 
of the state, in assisting in the spread and maintenance of education, by 
facilitating the transportation of school children at low fares. This was 
not an undue or an unreasonable preference <dpsofacto. It was in line 
with the spirit of our Constitution and with the laws and immutable 
traditions of our state, making for the perpetuation of an enlightened 
citizenship based upon the education afforded by our schools. To in- 
sist that in the passage of an act designed merely to regulate this public 
service it was within the contemplation of the legislator to condemn a 
manifest public benefit by converting it into a violation of law, and to 
thereby overturn a system and a condition most jealously guarded for 
centuries as the bulwark of our institutions, is to attribute to the legisla- 
tive mind forgetfulness or indifference to the fundamental policy and 
traditions of our government and our people. 





IN RE CAHILL. 


(Essex Circuit Court, June 2, 1911.) 


Tax Sale—Redemption— Unknown Owner. 
In the matter of the application of Florence E. Cahill for an order 
for a deed for premises known as the Moses Roberts and jonathan 
Lyon tracts, under certificates Nos, 7215 and 7218. 


Mr. Arthur I’. Egner for petitioner. 
Mr. George W. W. Porter for City of Newark. 


ADAMS, J.: The petitioner, Florence E. Cahill, bought at a tax 
sale the property known as the Moses Roberts tract, and received cer- 
tificate No. 7215, and bought also premises known as the Jonathan 
Lyon tract, for which she received certificate No. 7218. In each case, 
after the preliminary proceedings required by law in the case of un- 
known owners, the petitioner obtained orders to show cause directed 
to unknown owners and persons in interest, which were duly pub- 
lished, and upon the return of the order in each case a final order was 
made in each case on December 19, 1908, for the execution of a deed. 

The Comptroller of the City of Newark, acting under legal advice, 
has refused to execute the deeds, upon the ground that the premises 
had been already redeemed from the sales upon which the proceed- 
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ings were based. Accordingly, in order to test the question, petitions 
have been filed in this court, and the comptroller has been called on to 
show cause why he should not give a deed pursuant to the direction of 
the previous order. 

It appears that on December 19, 1908, the same day upon which 
the orders for deeds were granted, one H. A. DeRaismes deposited 
with the comptroller the moneys to redeem his properties. The ques- 
tion at issue between the petitioner and the city is, therefore, whether 
the redemption was, in each case, effectual. The position of the comp- 
troller is that the time for redemption from a tax sale does not expire 
until he has actually delivered a deed to the purchaser, and that as 
these moneys were deposited in the comptroller’s office before the ex- 
ecution and delivery of the deeds which the court had directed the 
comptroller to give, the redemption was effective. 

The answer to this question must depend upon the language of the 
statute which regulates the procedure in the case of unknown owners. 
I will refer, for convenience, to Griffith’s edition of the Tax Adjust- 
ment Act, commonly called the “Martin Act,” with its supplements. 

In 1905 an act was passed, approved June 2, 1905, which is to be 
found at pages 490 to 492 of the Pamphlet Laws of that year. It 
amends Section 6 of the act commonly known as the Martin Act, 
which in Griffith’s edition is designated by the Roman numeral VI., 
and contains the following language: 

“Any person or persons having an estate or interest in, or mort- 
gage or lien upon, any lands and premises sold in pursuance of the 
fourth section of this act, whose estate, interest, mortgage or lien ap- 
pears of record in the county, may at any time, before the expiration of 
six months after notice shall have been given to him of such sale by 
the purchaser, his heirs or assigns, in the manner hereinafter pro- 
vided, or before a deed of said premises shall have been delivered, as 
provided in this act, redeem said lands and premises.” 

If this statute be applicable to this proceeding, it undoubtedly 
sustains the position taken by the comptroller. 

It is necessary in order to determine the question of its applicability 
to notice that there are two distinct cases, with somewhat different pro- 
cedures, provided for by the Martin act and its supplements. One is the 
case of a known owner or owners and the other the case of unknown 
ownership, or, to use the language of Section 23 of the act (Griffith’s 
edition), “where the owner is unknown to or cannot be ascertained by 
the purchaser or his legal representatives or assigns after due inquiry.” 
The earlier sections of the act of 1886, including Section IV. and Sec- 
tion VI., and statutes supplemental to or amendatory of Sections IV. 
and VI., such as chapter 162 of the laws of 1902 and chapter 251 of the 
laws of 1905, appear to relate to the case of known owners. As to such 
owners payment in redemption before the delivery of the deed is good. 

Section 23 in Griffith’s edition gives the procedure in the case of 
unknown ownership. This section, after saying that if the ownership 
is unknown, application may be made to the Circuit court for an order 
for a deed, and that the court thereupon upon being satisfied that the 
ownership is unknown, after due inquiry, may make an order requir- 
ing such owner, mortgagee or other persons interested to appear and 
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show cause, at a date to be specified in the order, not less than six 
months from its date, why the deed should not be made and deliv- 
ered to the purchaser, goes on to provide: 

“That in case such unknown owner, mortgagee or other interested 
person shall not appear and show cause or redeem the said lands within 
the time limited by the said order, then the court shall, on the return 
day thereof or afterwards, make an order directing the comptroller to 
make a deed of conveyance to said purchaser, which shall conv ey the 
lands free from all interests or estate of any such unknown owner.’ 

If the section ended here, the result would be that in the case of 
an unknown owner the order is final, and that no subsequent redemp- 
tion can excuse the comptroller from not executing or delivering a 
deed in accordance with the direction of the order. There is a further 
provision in this section as to publication, but it evidently refers to 
publication of the order to show cause and not to publication of the 


order for the deed, and so does not affect the question now under con- 
For present purposes the section ends with the quotation 


sideration. 
just made, 

The case in hand is the case of an unknown owner, and if it be 
true, as | think it is, that the case is controlled by Section 23, the con- 
clusion results that the redemption was too late. 

In considering the case I have assumed that a judicial proceeding 
antedates an ordinary transaction done on the same day. 

The conclusion thus reached is that the prayer of the petitions 
will be granted, with costs in each case, and that the terms of the 
original orders should be carried out by the comptroller. 





FAITOUTE *. WRIGHT. 


(N J. Court of Errorsand Appeals, June 19, 1911.) 


Judgment on Claim Against 
Contractor—Assignment of Final 
Payment.—1. While a judgment 
obtained on a claim against a 
contractor under Section 4 of the 


A judgment obtained on a 
claim against a contractor under 
Section 4 of the Mechanic’s Lien 
Law (P. L. 1898, p. 539) as 
amended in 1899 (P. L. p. 348), 


Mechanic’s Lien Law (P. L. 1898, 
p. 539) as amended in 1899 (P. L 
p. 348) is conclusive as to the cor- 
rectness of the claim upon the par- 
ties to the action and their privies, 
it is not conclusive in that respect 
upon the owner of the building 
nor upon other persons claiming 
the contractor’s moneys by reason 
of assignments thereof made be- 
fore the suit resulting in such 
judgment was begun, who had no 
notice of the suit, and who have 
not by their actual intervention 
brought themselves within its 
binding effect. 


may be given in evidence, in an in- 
terpleader suit brought to deter- 
mine the respective rights of rival 
claimants of moneys earned by the 
contractor, to show prima facie 
the amount due; but it will not 
prevent a person claiming the con- 
tractor’s moneys by virtue of an 
assignment thereof made before 
the suit resulting in such judg- 
ment was begun, who had no no- 
tice of the suit, and who had not 
intervened therein, from proving 
that the claim is in fact un- 
founded. 
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On appeal from a decree of the Court of Chancery, in an inter- 
pleader suit, advised by Vice-Chancellor Stevens. 


Mr. Atwood L. DeCoster and Mr. Frank E. Bradner for the ap- 
pellant, the T. B. Miller Company. 


Messrs. Guild & Martin for the respondents, Seamon L. Wright, 
the First National Bank of Summit and Emma S. Helms. 


TRENCHARD, J.: This is a contest over $1,209.95, the final pay- 
ment due from the complainant, the owner, to the defendant, Seamon 
L. Wright, a contractor, on a building contract in writing. It ap- 
pears that, on September 18, 1907, Wright, by writing, assigned the 
final payment under such contract to the defendant, Emma S. Helms, 
for the use of the defendant, the First National Bank of Summit, as 
security for the payment of a debt of $1,900 then due from Wright to 
the bank; that on December 6, 1907, the defendant, the T. B. Miller 
Company, served upon the owner a notice under Section 3 of the Me- 
chanic’s Lien Law (P. L. 1898 p. 538) as amended in 1905 (P. L. p. 
311) alleging that there was due it from Wright $1,542.23 for mater- 
ials furnished by it to Wright and used in the erection of the building 
under the contract, which sum had been demanded and refused; that 
upon the receipt of this notice the owner notified Wright of its receipt ; 
that. later, Wright served the Miller Company with a notice disputing 
its claim, and requesting it to establish it by judgment in pursuance 
of Section 4 of the act as amended in 1899 (P. L. p. 348); that, still 
later, Wright was adjudicated bankrupt by the District Court of the 
United States for the district of New Jersey, and Harry H. Poole was 
appointed trustee in bankruptcy for Wright; that, subsequently, leave 
was given by the bankruptcy court to the Miller Company to bring 
suit against Poole, trustee in bankruptcy for Wright, on the dis- 
puted claim, and such suit was instituted in the Union County Circuit 
court and resulted in a judgment for the plaintiff for $1,635.55; that, 
at about the same time, Emma S. Helms, begun a suit in the Supreme 
court of this state for the use of the First National Bank of Summit 
against the owner to recover the moneys alleged to be due the bank 
by virtue of the assignment to the bank; that thereupon the owner 
filed her bill of interpleader and paid into the Court of Chancery the 
sum of $1,209.95; and that subsequently a decree of interpleader was 
entered, the taxed costs ordered paid, leaving a balance of $1,064.45 to 
be disposed of in this litigation. 

The cause was heard by Vice Chancellor Stevens, who advised a 
final decree in favor of the bank. The appeal of the Miller Company 
from such decree is now here for review. We are of the opinion that 
the decree should be affirmed. 

It appeared by the proofs that the final payment upon the contract 
was not due when it was assigned to the bank on September 18, 1907, 
If, therefore, the Miller Company had an unpaid claim for materials 
furnished the contractor and used in the erection of the building, by 
serving a notice upon the owner in accordance with the statute, it 
thereby secured, with respect to any moneys thereafter growing due 
upon the contract according to its terms, a right to payment in prefer- 
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ence to the rights of the bank to whom the contractor had assigned 
such moneys before the notice was served. Slingerland v. Binns, 11 
Dick, 413; see also Section 6 of the Act of 1898 (P. L. p. 540). 

But the bank contended, and the Vice-Chancellor found, that the 
materials furnished by the Miller Company which were used in the 
erection of the building had been paid for, and that consequently the 
fund belonged to the bank. We think such finding is fully supported 
by the proofs. While Wright owed the Miller Company a large sum 
of money, yet the evidence is quite convincing that he paid for all the 
material entering into the “Faitoute house” by a check for $1,500, 
drawn to the order of the Miller Company on September 20, 1907. 
This is shown by an inspection of the check itself on which was writ- 
ten the words “On Faitoute house ;” by the testimony of Wright him- 
self and his bookkeeper as to the application of the payment; by the 
testimony of Mr. Garrabrandt, another material man, who appears to 
have been disinterested, and by the circumstance that the bank had in- 
sisted upon this application of the payment. 

It is contended, however, that the judgment obtained by the Miller 
Company against the contractor’s trustee in bankruptcy is conclusive 
against the bank. The Vice-Chancellor held that it was not; that it was 
res inter alies acta. We agree that the judgment is not conclusive in 
this case against the bank for the reasons we will now state. 

We assume, without deciding, that the judgment against the trus- 
tee in bankruptcy of the contractor had the same legal effect as a judg- 
ment against the contractor. Now it appeared that the bank’s right 
had been vested months before the suit resulting in the judgment was 
begun, and that neither the bank itself nor the owner was a party to 
or had notice of the suit. 

In determining what force, as between rival claimants to a fund in 
the owner’s hands, is to be accorded to a judgment obtained on a claim 
against the contractor under Section 4 of the Mechanic’s Lien Law 
(P. L. 1898, p. 539)) as amended in 1899 (P. L. p. 348), we must have 
recourse, as in all cases, to the established rules of statutory construc- 
tion, and to the general principles of law. In applying the former, 
we look at the state of things that existed before the passage of the 
statute and then at the changes the statute worked in such situation. 
As to a stop notice claimant, Section 3 of the act of 1898 (p. 538) after- 
ward amended by act of 1905 (P. L. p. 311) and now again amended 
by act of 1910 (P. L. p. 500) provided that with respect to “moneys or 
wages due to him” demanded of the contractor and unpaid, he might 
stop payments due to the contractor from the owner, and have such 
sums retained by the owner, who was authorized to pay out the con- 
tractor’s money to such claimant “on being satisfied of the correctness 
of such demand.” Whether or not this was just to other claimants, 
including other stop notice claimants and persons claiming such mon- 
eys or any part thereof by reason of orders or assignments thereof, 
was a legislative question, concerning the determination of which 
they cannot complain. since all they get by this statute is an act of 
grace and not of common right. That it was not just to the contrac- 
tor, whose moneys earned under his contract were thus disbursed to 
pay a claim against him of whose correctness he alone had personal 
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knowledge, was so apparent that the section now under consideration 
(Section 4) was added to the legislative scheme, giving to the con- 
tractor, and to him alone, a remedy by which his knowledge of the 
correctness of a claim against him could, at his option, be made avail- 
able to prevent the diminution of the total sum due to him under the 
contract. The remedy was that the contractor might, by a timely 
notice to the owner, and a like notice to the stop notice claimant, com- 
pel the latter to bring an action on his claim which was to be estab- 
lished only after the contractor had thus had an opportunity to dis- 
pute its correctness. That the remedy was for the contractor’s benefit 
is shown by the fact that he alone could set it on foot, and that the 
notice of his purpose to avail himself of his remedy was limited to the 
single claimant whose demand was disputed. Whether or not this 
was just to other claimants was also for the determination of the Leg- 
islature, concerning whose action no complaint can be made for the 
reasons before stated. As the result of the remedy thus given, the 
statute contemplates a judgment which binds the persons who are par- 
ties and their privies and those who have intervened as in Ludy v. 
Larson, 79 Atl. 667, as to the correctness of the claim, and upon which 
the owner may safely rely as establishing the amount due from the 
contractor to the materialman or laborer whose claim is contested. If 
in the absence of fraud or collusion, and without any notice of its dis- 
pute by persons not parties to the judgment, the owner should be sat- 
isfied with the correctness of the claim so established and pay it, the 
judgment would no doubt protect him against other claimants to the 
fund of whose intention to dispute the payment he had no notice. The 
primary purpose of this section of the statute is the establishing of the 
correctness of a claim which the contractor disputes, but this does not 
justify the owner in paying if he has notice of other claimants to the 
fund who have not had an opportunity to be heard with respect 
to the correctness of the disputed claim. Of course such claimants 
cannot stand by, without giving notice that they intend to dispute the 
correctness of the claim, and by their silence allow the owner to as- 
sume that they are content with the finding, and to pay as required by 
the statute, and then call upon him to pay a second time. 

In the present case it is admitted that the owner had notice of the 
assignment to the bank, and that the bank disputed the correctness of 
the claim of the Miller Company. By filing her bill of interpleader the 
owner said in affect that she was not “satisfied of the correctness of 
such demand” of the Miller Company. In such situation she took 
what we deem to be the proper course when she filed her bill of inter- 
pleader and called upon all claimants to establish their rights to the 
fund. Hence, while the judgment is conclusive as to the correctness 
of the claim upon the parties to the action and their privies, and no 
doubt is a protection to an owner of the building who has in good 
faith relied upon it as establishing the amount due and has paid with- 
out notice of other claimants who dispute it, it is clearly not conclu- 
sive as to the correctness of the claim upon the owner nor upon other 
persons claiming the contractor’s moneys by reason of assignments 
thereof made before the suit resulting in such judgment was begun, 
who had no notice of the suit, and who have not by their actual inter- 
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vention brought themselves within its binding effect. That the judg- 
merit cannot be conclusive upon strangers to it, but having claims, who 
have not intervened, is plainly indicated by Section 6 of the act of 
1898 (P. L. 540) which gives laborers and materialmen serving no- 
tices preferences over persons claiming under orders and assignments, 
and laborers preference over materialmen without reference to the 
date when the laborers shall have filed their lien or served their stop 
notices. The controversy over the claim is moreover a matter of which 
notice is required to be given to the owner, hence the judgment there- 
on in one of the circumstances to be considered by him in determining 
whether he is satisfied as to the correctness of the demand, which is 
and remains the statutory test of the propriety of its payment by him. 
The contractor, being a party to the judgment, is conclusively bound 
by it as to a payment made to the other party thereto, but as to the 
other claimants the force of the judgment is the influence it rightly 
exerts upon the mind of the owner and not a force derived from the 
inherent attributes of a judgment over those whose rights have been 
determined by it. Such judgment, of course, may be given in evidence, 
either in the claimant’s action at law against the owner upon his stop 
notice, or in an interpleader suit brought to determine the respective 
rights of rival claimants, to show, prima facie, the amount due; but it 
will not prevent a person claiming the contractor’s moneys by virtue 
of an assignment thereof made before the suit resulted in such judg- 
ment was begun, who had no notice of the suit and who has not inter- 
vened therein, from proving that the claim is, in fact, unfounded. So 
to hold puts this case in accord with the decision of our Supreme court 
in Taylor v. Wahl, 40 Vroom, 471. 

The application of these principles to the present case completely 
justifies the position taken by the Vice-Chancellor. 

The appeal under review will be affirmed. 


Under date of June 22, Garrison, J., in the following opinion, re- 
versed the above decree as erroneous: 

GARRISON, J. (dissenting): The fund brought into court is the 
final payment due from the owner to the contractor who had assigned 
it to the bank as security for a note of his that it held. The contestants 
for the fund are this assignee of the contractor and a materialman 
(who had served a stop notice on the owner), each of whom claims 
under the contractor, the bank directly, the materialman under the 
Mechanic’s Lien Act. Under the scheme of this act the unpaid con- 
tract price in the hands of the owner is a fund for the payment of cer- 
tain claims, which, even before notice is served on the owner, are in- 
choate liens on the money so due to the contractor, to be worked out 
by the machinery of the act, one feature of which is that the correct- 
ness of such claims if disputed by the contractor shall be established 
by an action at law. The soie purpose of this statutory provision is to 
protect the fund which, after such statutory claims upon it are paid, 
belongs to the contractor or his assigns. An assignee of the contractor 
therefore, upon familiar principles, takes the fund subject to such in- 
choate liens upon it as may be worked out in compliance with the 
terms of the statute. In accordance with such terms the correctness 
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of the claim of the materialman in the present case was established as 
against the fund in so far as it would have gone to the contractor had 
he not assigned it, and hence was established as against the contrac- 
tor’s assign of ‘the fund, not upon the ground of privity or under the 
doctrine of res judicata, but because such assignee of the fund took it 
subject to its being diminished by claims the correctness of which was 
established in the mannerprescribed by the statute. The bank therefore 
had no better standing to question in the Court of Chancery the cor- 
rectness of the claim than the contractor had or than the bank would 
have had if the owner had paid to the materialman the amount of his 
judgment in the action at law. 

This in my opinion is the proper construction of the Lien act in 
respect to the establishment of a claim against the unpaid balance due 
to the contractor, hence | think that the decree in the present case was 
erroneous, and, therefore, vote to reverse. 





IN RE BROTHERS OF THE CHRISTIAN SCHOOLS. 


N. J. Board of Equalization of Taxes, June, 1911.) 
Assessment of Taxes—Charitable Societies. 


In the matter of the appeal of The Brothers of the Christian 
Schools, from the assessment of property in the city of Ocean City, 
County of Cape May, for the year 1910. 

THE BOARD: This appeal brings before the Board for review 
a tax assessment for 1910 on certain lands and improvements situated 
in Ocean City, New Jersey, and owned by “The Brothers of the Chris- 
tian Schools,” a society incorporated under the provisions of the act te 
incorporate associations not for pecuniary profit. We are asked to 
cancel the assessment because the property is claimed to be in the 
class exempted by the General Tax Act. 

As set forth in its certificate of incorporation the object of the 
srothers of the Christian Schools is stated to be “to relieve and sup- 
port such of the members thereof as shall by sickness, casualty or 
other cause be rendered incapable of attending their usual occupation 
or calling, to diffuse the principles of benevolence and charity, to give 
and extend charitable relief and assistance to persons who are not 
members or corporators, to promote religion, morality and industry 
by training young men as teachers for poor schools gratuitously, and 
the education of poor children gratuitously.” The appellant produced 
at the hearing two witnesses who were actively identified with the 
management and conduct of the institution, who testified that the 
property in question was used during the summer months as a place of 
instruction, religious devotion and relaxation. The building accommo- 
dates ninety or ninety-five persons, and its occupants are mostly 
young men who are being prepared for the work of gratuitous teaching. 
Regular classes of instruction are held daily, and there are in addition 
religious and devotional services, and the time left from these pur- 
suits is given over to rest and relaxation. The institution is sup- 
ported by voluntary contributions, and all funds received from its op- 
eration are used exclusively to carry on its charitable work. The evi- 
dence plainly indicated that all of the activities of the society in con- 
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nection with the preperty in question are entirely in harmony with 
its charitable purposes as expressed in the articles of incorporation. 
The facts disclosed bring this case within the authority of Litz v. 
Johnston, 36 Vroom, 169, and the later case of the Congregation St. 
Vincent de Paul v. Brakeley, 38 Vroom, 176. 

The evidence further shows that all of the land in dispute comes 
within the requirement that it shall be necessary for the fair use and 
enjoyment of the buildings erected thereon. 

The assessment should therefore be cancelled. 





MISCELLANY 


SOME STATE NOTES. 


Miss Laura M. Wilson has 
opened an office for the practice 
of law in the Prudential building, 
Newark. 

Mr. Samuel Kalisch was sworn 
in as Associate Justice of the Su- 
preme court at his home, 988 
Broad street, Newark, by Chief 
Justice Gummere on June 16. Mr. 
Kalisch succeeds Justice Reed. 
Those who were present at the 
ceremony were Mrs. Samuel 
alisch, Leonard and _ Abner 
Kalisch, brothers of the new 
Judge, and Mrs. Hannah Wiener. 

Chancellor Mahlon Pitney was 
one of the two principal speakers 
(the other being  ex-President 
Roosevelt) at the unveiling of the 
Lincoln statue at Newark on 
Memorial Day. The address re- 
ceived general commendation. 

Mr. Carl V. Voght, of Morris- 
town, has been admitted to the 
law firm of Vreeland, King, Wil- 
son & Lindabury. 

N. J. BAR MEETING. 

The 13th annual meeting of the 
N. J. State Bar Association was 
held at Hotel Chelsea, Atlantic 
Citv, on June 16. 

The following officers were 
elected for the ensuing year: Pres- 
ident, William M. Johnson, of 
Hackensack; first vice-president, 


Halsey M. Barrett, of Bloomfield; 
second vice-president, John W. 
Wescott, of Camden; third vice- 
president, George A. Bourgeois, of 
Atlantic City; secretary, William 
J. Kraft, of Camden; treasurer, 
Lewis Starr, of Camden; treas- 
urer, First judicial district, James 
M. E. Hildreth, Cape May City; 
Second district, Edwin G. C. 
Bleakly, Camden; Third district, 
Isaac W. Carmichael, Toms Riv- 
er; Fourth district, Frank S. Kat- 
zenbach, Jr.; Fifth district, Sena- 
tor George S. Silzer, New Bruns- 
wick ; Sixth district, Hugh K. Gas- 
ton, Somerville; Seventh district, 
Edward Q. Keasbey, Morristown; 
Eighth district, Charles E. Hen- 
drickson, Jr., Jersey City; Ninth 
district, Theodore Simonson, 
Newton. 

Among the guests of honor and 
orators were Governor Wilson, 
Chief Justice Pennewell, of Dela- 
ware, whose topic was “The Spirit 


of Unrest,” and Congressman R. 
O. Moon, of Philadelphia. 


JUDGE OF COURT OF ERRORS, 


On June 14 Governor Wilson 
appointed Mr. John J. White, a re- 
tired lawyer and one of the pro- 
prietors of the Hotel Marlbor- 
ough-Blenheim, at Atlantic City, 
to succeed the late Judge George 
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R. Gray, of Newark, as a inember 
of the Court of Errors and Ap- 


peals. Mr. White since 1901 has 
not practised law. He was grad- 
uated from the University of 


Pennsylvania and for fifteen years 
was 2 practising lawyer in Phila- 
delphia. Upon quitting the legal 
profession Mr. White entered the 
hotel business with his brothers. 


RESOLUTIONS ON MR. BIRD. 


On May 28 the Mercer County 
Bar Association, through its com- 
mittee, of which Judge John Rell- 
stab was chairman, presented to 
the Mercer court resolutions upon 
the death of the late ex-Vice- 
Chancellor Bird, which were as 
follows: 

“The Bar Association of Mercer 
county,in meeting duly assembled, 
desire to place upon the minutes 
of the court their estimate of the 
life, character and services of their 
late fellow member, John T. Bird, 
as a lawyer and citizen, who, in 
the fullness of his years, came to 
the grave like a shock of corn in 
its season.” 

“Mr. Bird was the oldest mem- 
ber of the Mercer county Bar. He 
came to us from Hunterdon coun- 
ty, where he began the practice of 
law, and where for many years he 
was one of the leaders of our pro- 
fession. While there, he served a 
term as Prosecutor of the Pleas, 
and two terms as Member of Con- 
gress, in which offices he served 
the people with honor and ability. 

“We of Mercer county best 
knew him when he came among 
us as Vice-Chancellor, which po- 
sition he worthily filled for four- 
teen years. The Chancery reports 
contain the record of his labors in 
that high office, and that record is 
one of conscientious research and 
painstaking labor in the ascertain- 
ment of truth and the enforcement 


249 


of justice. Mr. Bird was an earn- 
est, careful and methodical stu- 
dent; he loved his_ profession, 
made it his life work, and remain- 
ed in the harness until within 
three months of his decease, 
though over four-score years of 
age. He was a lawyer of the old 
school; old-fashioned virtues were 
the basis of his character and old- 
fashioned notions of honor guided 
his professional course. We be- 
lieve it is no exaggeration to say 
that his every act was guided by 
an enlightened conscience, which 
brooked no suggestion of self-in- 
terest. 

“Mr. Bird was a public-spirited 
citizen, and a noted public speak- 
er. He took a deep interest in all 
public and civic affairs. He was 
often called upon by his fellow 
men to instruct them in national, 
state and local matters, and he 
was ever ready to discuss the 
questions of the hour, and give the 
reasons for his views. 

“A very distinguished charac- 
teristic of our deceased fellow 
member was the model, simple life 
he lived. He was regular in hab- 
its, punctual in business, a good 
husband and kind father, and 
when the day’s work was finished 
he was ever to be found with his 
family, as his life was bound up 
in theirs. 

“Busy as his life was in the af- 
fairs of the world, he never neg- 
lected the spiritual. He was a de- 
vout and consistent Christian, reg- 
ular in his attendance in the 
House of God, an honored mem- 
ber, and for many years an active 
ruling elder of the Presbyterian 
church. 

“To sum it all up, he was a 
good lawyer, a fearless and up- 
right judge, an exemplary citizen, 
a kind, dutiful husband and father, 
a true friend and an earnest Chris- 








tian gentleman. And thus he lived 
over four-score years, leaving to 
us the rich heritage of how to live 
and die. 

“His career should inspire the 
younger members of the Bar with 
his high ideals of life, and stimu- 
late them to emulate his example.” 


N. J. BAR EXAMINATIONS, JUNE 
TERM. 


ATTORNEYS’ QUESTIONS. 


1. A statute gave to the Mara- 
thon Electric Railway Company 
the sole and exclusive right to 
build and operate an electric rail- 
way between certain cities in this 
state, and appropriated $50,000 to 
the corporation toward the cost of 
construction. Is this statute con- 
stitutionai? If not, why not? 

2. A, the owner of a tract of 
iand, conveyed to B part thereof. 
The part so conveyed could not be 
reached from the public highway 
except by passing over the remain- 
ing iand of A. The deed simply 
described the land conveyed and 
made no reference to a right of 
way. Is Bb entitled to pass over 
the land of A, in order to reach his 
land from the highway? 

4. A conveyed by” warranty 
deed to B. At the time, he (A) did 
not have title to the estate which 
the deed purported to convey. 
Later A acquired title to the es- 
tate. What rights, if any, has B, 
either at law or in equity, to the 
estate on acquirement of title 
thereto by A? 

4. A,a noted artist, took a piece 
of canvas belonging to B by mis- 
take, and painted a picture there- 
on. The canvas was worth $5; the 
picture is worth $500. Can B re- 
cover the canvas by an action of 
replevin? 

5. A stole a horse from B. A 
came to the inn of X with the 
horse. He departed from the inn 
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leaving an unpaid bill. Can the 
inn-keeper retain the horse to se- 
cure payment of this bill? 

6. A contracted to sell and de- 
liver specific goods to B at a fu- 
ture day. Without fault on the 
part of either, part of the goods 
were destroyed by fire before the 
day set for delivery and payment. 
What are the rights of the buver? 

7. A contracted to erect a 
building for B according to certain 
specifications. Payment was to be 
made upon the architect’s certifi- 
cate. A completely performed the 
contract. The architect willfully 
refused to give him a certificate. 
Can A maintain an action against 
B for the contract price? 

8. A, intending to make a gift 
to B, gave him his non-negotiable 
promissory note for $500 and se- 
cured it by a mortgage of his (A’s) 
lands. (a) Can A successfully de- 
fend an action on the note? (b) 
Can he successfully defend an ac- 
tion to foreclose the mortgage, on 
the ground of want of considera- 
tion? 

9. A, an infant, and B, of full 
age, were co-partners in business. 
Is A liable to a creditor for the 
firm indebtedness? 

10. A, a married woman, desires 
to give to B power of attorney to 
sell and convey all of her lands. 
What, if any, statutory require- 
ments are there as to such power 
of attorney? 

11. Is the following instrument 
a negotiable promissory note? 

“Trenton, N. J., May 24, 1911. 

“T promise to pay John Jones, 
or order, $100 when his youngest 
son, John, Jr., arrives at full age. 

“WILLIAM JAMES.” 

12. In a contest over the pro- 
bate of a will is it necessary that 
the proponent should, in the first 
instance, produce proof of testa- 
mentary capacity? 
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13. (a) A witness to a will is 
named therein as sole executor. 
(b) A witness to a will is a lega- 
tee thereunder. (1) In either case 
is the validity of the testamentary 
instrument affected? (2) Can the 
executor act? Can the legatee take 
the legacy? 

14. X was the owner of an es- 
tate known as Marshlands. A de- 
vised Marshlands, which he did 
not own, to Y and bequeathed to 
X $10,000. Can X keep Marsh- 
lands and take the legacy ? 

15. A owed B $100. A be- 
queathed $500 to B. Can b prove 
his claim and take the benefit of 
the legacy? 

16. A testator made his will in 
these words: “I give my estate in 
fee, called Dale, to A; my lease- 
hold house in Brook street, for the 
unexpired term, to B; my gold 
snuff-box to C; $1,000 to D; the 
rest of my personalty to E; and 
the rest of my realty to fF.” In 
what order are the testator’s as- 
sets applicable for the payment of 
his debts? 

i7. A entered into contract to 
serve lL, a merchant, for one year 
as a clerk. C, a rival merchant, 
persuaded A to break the contract 
and enter his employ. Can Bb 
Maintain an action in tort against 
a 

18. A falsely informed b that 
C’s title to Whiteacre was defec- 
tive. Whereupon 1b, who was con- 
sidering entering into negotiations 
for purchase of Whiteacre, bought 
lands of A instead. Can C main- 
tain an action against A without 
proof of special damage? 


19. A recovered a judgment 
against B, and issued execution 
thereon. Under this execution a 


levy was made upon lands of b. 
In this situation, X, a trespasser, 
entered upon the lands and de- 
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Has Aa 
right of action against X? 

20. A assaulted B with intent 
to kill, and cut off one of his ears. 
B took no steps to institute crim- 
inal proceedings, but brought an 


stroyed the buildings. 


action of tort against A. Has A 
a defense to this action? 

21. Can a married woman main- 
tain action for damages for an in- 
jury to her person without joining 
her husband as plaintiff ? 

22. A, b and C filed a certificate 
of incorporation. No statute ex- 
isted at the time authorizing the 
organization of a corporation for 
the purpose mentioned in the cer- 
tificate. A creditor now claims 
that A, b and C are liable as co- 
partners. Is his claim justified? 

23. A was indicted for murder. 
He offered to show that X, de- 
ceased, while in a dying state and 
aware of the fact, had acknowl- 
edged himself guilty of the kill- 
ing. Is this testimony admissible? 

24. A sued B. In this action X 
testified. A judgment of non-suit 
was entered, it appearing that A’s 
right of action was against C, not 
B. A thereupon sued C. In the 
meantime X had died. Can the 
testimony of X at the former trial 
be used? 

25. A plea in confession and 
avoidance which was good in sub- 
stance concluded to the country. 
(a) Can this be taken advantage 
of by demurrer? (b) If not, how 
would you, representing the plain- 
tiff, proceed? 

26. May a plaintiff declare gen- 
erally upon a penal bond without 
stating the condition or a breach 
thereof? 

27. A motion to strike out a 
plea was improperly denied. What 
remedy, if any, has the party mak- 
ing the motion? 

28. What are the essential alle- 
gations in a bill of interpleader? 
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29. What is the purpose of a 
supplemental bill in equity? 

30. Distinguish between an 
amended answer and a supple- 
mental answer. 


COUNSELORS’ QUESTIONS. 


1. May the Legislature lessen 
the jurisdiction which a constitu- 
tional court had at the adoption 
of the constitution? 

2. A conveyed to B a lot of land 
and took from him his note for 
one-half of the consideration, se- 
cured by a mortgage on part of 
the conveved premises. The note 
not being paid, A filed a bill claim- 
ing a vendor’s lien for the unpaid 
purchase money against the whole 
premises conveyed. Is he entitled 
to the decree prayed for? 

3. A workman employed by the 
month occupied a tenement of his 
emplover jin part compensation for 
his services so long as he contin- 
ued in his employer's service. The 
emplover discharged the servant 
for sufficient cause, before he had 
occupied the tenement a month. 
The servant refused to remove 
from the tenement. What is the 
employers right with regard to 
his tenement? 

4. Testator bequeathed specifi- 
cally certain negotiable bonds to 
A (who is insolvent) for life, and 
after his death to X absolutely. Is 
A entitled to the possession of 
these bonds against the protest of 
X? 

5. If permanent injury be done 
to the subject of a bailment while 
in the possession of the bailee, 
may the owner of the property, 
before the expiration of the bail- 
ment, recover damages against the 
person who did the injury? 

6. A wife resident in New Jer- 
sey made an accommodation note 
at her residence. The note was 
pavable in, and was delivered in, 
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New York. By the law of that 
state a married woman is liable 
on her contract of suretyship. Is 
she liable on the note? 

7%. A bought of B 20 barrels of 
apples, part of a larger quantity 
not barreled, and agreed to fur- 
nish the barrels. He sent five bar- 
rels which B filled. That night 
the barn in which the apples were, 
with all its contents, was burned. 
On whom did the loss of the five 
barrels of apples fall? On whom 
did the loss of the remaining fif- 
teen fall? 

8. A jewel of great value was 
pawned to a lady who continually 
wore it at parties which were at- 
tended by the pledgor, who was 
known by many present to be its 
owner. The pledgor sought, by 
suit, to restrain the pledgee from 
wearing her jewel. Should she 
succeed ? 

9. A partnership owned the 
store in which its business was 
carried on. ‘The title was vested 
in the individual names of the 
partners, as partners. One of the 
partners died intestate. There was 
more than enough personal prop- 
erty of the partnership to pay all 
its debts. Does the deceased part- 
ner’s share of the store go to his 
next to kin or to his heirs at law? 

10. A written power to an agent 
to give a promissory note in his 
principal’s name stated the condi- 
tion upon which the note was to 
be given. A bank discounted the 
note on the agent’s statement that 
the condition had been complied 
with. In fact it had not been ful- 
filled. Is the principal liable on 
the note? 

11. The payee of a promissory 
note endorsed it before maturity 
to B, who also endorsed it. The 
note not being paid, B returned it 
to the payee, who struck off the 
endorsement of B, but not his 
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own, and brought suit in his own 
name against the maker on the 
note. ‘The maker defended on the 
ground that the owner’s unerased 
endorsement in law imported a 
contract that some one other than 
the payee was the owner of the 
note. Is the defense a good one? 

12. An unmarried man died in- 
testate, leaving him surviving a 
sister’s child and a brother’s two 
grandchildren, his only relatives. 
How should his personal estate 
be distributed? 

13. A sick man called to his bed 
two persons and told them that a 
paper in his hands was his last 
will and asked them to witness it 
as such. They signed the paper 
as witnesses and then he signed it 
in their presence. Was the paper 
properly executed to make it a 
valid will? 

14. A, by contract, granted to b 
the right to use for four years his 
(A’s) newly patented machine up- 
on a fixed annual royalty. Before 
the making of the contract, A stat- 
ed to B that the machine would 
efficiently do the work required by 
B. After operating the machine 
for nearly four years, b returned 
it to A, leaving due two years’ 
royalty, which he refused to pay. 
Whereupon A sued him therefor. 
B filed a bill in equity to restrain 
the suit at law, alleging that A’s 
representation when the contract 
was made, that the machine would 
do the work required, was frau- 
dulent. Should he succeed? 

15. State five of the ordinary 
subjects of equity jurisdiction. 

16. A land owner represented 
in good faith and truthfully that 
the land showed indications of 
iron ore of profitable quality. 
Hart, relying thereon, contracted 
in writing to buy the land for $25,- 
000. Without profitable ore the 
land was worth only $10,000. Af- 


terwards, due examination show- 
ed that there was no valuable ore 
in it. The owner sued for spe- 
cific performance. Should he re- 
cover? 

17. A was riding in his carriage 
driven by his servant. Without 
A’s authority the servant left the 
carriage and engaged in an alter- 
cation with, and finally in an as- 
sault upon, a bystander. Through- 
out the altercation and assault A 
encouraged his servant therein. Is 
A liable for the servant’s assault, 
and if so, on what principle ? 

18. A tenant having just leased 
a house, was injured by the falling 
in of the stairs, which were defec- 
tive when he took his lease. Is 
the landlord liable in an action for 
negligence? 

19. Plaintiff, maliciously and 
without probable cause, began 
three actions against A. One ac- 
tion was begun by summons; an- 
other by capias, on which A was 
held to bail; the third by attach- 
ment, under which A’s property 
was seized. Plaintiff was non- 
suited in all three suits. For which 
of these actions is A entitled to 
recover damages in a suit for ma- 
licious prosecution? 

20. What is the jurisdiction, re- 
spectively, of the Court of Quar- 
ter Sessions and Court of Oyer 
and Terminer? 

21. Money being due to an in- 
fant, is payment to the father a 
valid payment, the father not hav- 
ing been appointed guardian by 
any legal authority? 

22. A corporation, being insol- 
vent, mortgaged its property to 
one of its directors to secure a 
debt past due. The director ac- 
cepted the mortgage in good faith 
and while ignorant of the insol- 
vency. Is the mortgage valid? 

23. On a declaration in debt, 
and a plea of payments, defendant 





offered in evidence the cash book 
of his own agent, showing pay- 
ment of the debt, and proved the 
death of the agent. Plaintiff ob- 
jected to the cash book entry on 
the ground that it was hearsay. 
Should it be admitted? 

24. In a suit on a promissory 
note by the first endorsee against 
the endorser, defendant offered to 
prove a parole agreement that the 
endorsement was made without 
recourse. Is the evidence admis- 
sible ? 

25. Do personal actions in tort 
survive the death of the plaintiff 
or defendant? 

26. A and 6 were partners. A 
creditor of the business recovered 
judgment on a partnership debt 
against A alone, who was insol- 
vent. Afterwards the creditor 
sued \ and B as partners on the 
same cause of action. Should he 
recover? 

27. State shortly the chief dis- 
tinguishing features between pro- 
ceedings for a new trial and pro- 
ceedings on error. 

28. What are the jurisdictional 
facts to be alleged in a bill to quiet 
title under the statute: 

29. A bill was filed against a 
mortgage in possession to redeem 
and for an accounting. Defendant 
pleaded an agreement that he 
should not be required to account. 
Does the plea sufficiently meet 
the bill? If not, what more is 
necessary? 

30. Complainant obtained a 
final decree and defendant appeal- 
ed. After filing the petition of 
appeal, but before deposit of se- 
curity for costs, and before an- 
swer on appeal, the defendant, 
who was an executor, discovered 
a release of the cause of action 
from complainant to testator. 
How should defendant proceed to 
get the benefit of the release? 
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ADMISSIONS TO THE N. J. BAR, 
JUNE TERM, 1911, 





The following were admitted as 
attorneys at the June Term of the 
Supreme court: 

Lewis A. Ackley, 15 Williams 
St.; Harry R. Cooper, 34 Nassau 
St.; Frank R. Pentlarge, 299 
Broadway ; Carlton B. Pierce, 200 
sroadway; Edward I. Taylor, 2 
Rector St.; Edward W. Vaill, Jr., 
42 Broadway ; Charles S. Yawger, 
111 Broadway; Walter Cook, Jr., 
55 Liberty St., New York. 

Paul M. Fischer, 167 S. 7th St. 
I. B. Glueckfield, 800 Broad St.; 
Henry L. Grosken, 77 Ferry St. 
Gordon James, 164 Market St.; 
William McTague, 14 Pine St.; 
Harold E. Pfeffer, 436 Prudential 
Bldg; Peter Steinsitz, 164 Market 
St.; Raymond E. Taylor, 256 
Summer Ave.; Douglass R. Todd, 
763 Broad St.; Charles D. Wag- 
ler, 93 Jefferson St.; Homer C. 
Zink, 60 Sherman Ave., Newark. 

Joseph Anderson, 75 Montgom- 
ery St.; James A. Butler, 139 
Magnolia Ave.; Frank W. Heilen- 
day, 152 Van Nostrand Ave.; Wil- 
liam EF. Ludwig, 19 Linden Court; 
William CC, McDermott, 75 Mont- 
gomery St.; James A. Sullivan, 
Commercial Trust Bldg; Roy S. 
Tinney, 586 Newark Ave., Jersey 
City. 

James S. DeTurck, Howard 
Mackay, Hackensack. 

Thomas E. McCue, Leo J. War- 
wick, Long Branch. 

Hairy T°. Helwig, Augustus C, 
Nash, Plainfield. 

William P. Seddon, Samuel 
Shortridge, Jr., Bernard L. Staf- 
ford, Paterson. 

Frederick FE. Bauer, Robert 
Hillas, West Hoboken. 

Elwood C. Weeks, Atlantic 
City; S. Rusling Leap, Jr., Cam- 
den; Henry I. Wolfskeil, Eliza- 
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beth; David Lisnow, Bayonne; 
Walter Hi. Bacon, Jr., Bridgeton; 
Henry HH. Eldredge, Cape May 
City; Clyde A. Bogert, Harring- 
ton; Hi. T. Davimos, Harrison; 
Wilired H. Jayne, Jr., Lakewood ; 
Arthur D. Colyer, Perth Amboy; 
Howard fF. [arrett, Madison; 
Walter Carson, Moorestown; Ed- 
ward A. Quayle, Jr., Morristown; 
Winfield T. Scott, Passaic; Wil- 
liam [1. Spencer, Pown of Union; 
Kenneth \V. Lanning, Trenton. 


The following were admitted as 
counselors at the same term: 

George H. Blake, care Public 
Service; Henry Carless, 9 Clinton 
St.; Charles B. Clancy, 774 Broad 
St.; J. Victor D’Aloia, 738 Broad 
St.; Fred W. DeCamp. Union 
Bldg; Otto G. Horster; Salvatore 
Muti, 222 Washington St.; Hu- 
bert J. Rowe, 42? Prudential 
Bldg; Irving W. Teeple, 96 \Wash- 
ington Ave., Newark. 

Anthony Lotti, 16 Montgomery 
St.; Charles B. Bradley, 245 
Washington St.; Chas. M. Egan, 
(6 Montgomery St.; Thomas IF. 
A. Griffin, 76 Montgomery St.; 
Benjamin Hleyman, 325 Mont- 
gomery St.; James J. Quill, Court 
House, Jersey City. 

Flovd H. Bradley, George H. 
Kinney, Walter McGonigle, Wel- 
lington B. Butler, Oscar B. Red- 
row, J. Charles Winters, Camden. 

Charles DeF. Besore, Atlantic 
City; H. W. Lange, Hoboken; Ja- 
son R. Elliott, Englewood; Roy 
M. Robinson, Englewood; Joseph 
A. Conover, Asbury Park; Samuel 
P. Hagerman, Blackwood; How- 
ard Eastwood, Burlington; David 
Stuart Bingham, East Orange; 
Henry G. Dickensheets, Glouces- 
ter City; Harry E. Newman, 
Lakewood; John E. Elmendorf, 
New Brunswick; Albin Smith, 
Paterson; Walter L. Glenney, 


Plainfield; William N. Cooper, 
Trenton; , Max Applegate, Pas- 
saic. 

THE PORTRAIT: 

Mr. Walter L. Hetfield, Jr., 
whose portrait appears in this is- 
sue, was born June 2, 1879, in the 
city of Plainfield. He is the eldest 
son of Mr. Walter L. Hetfield, 
who is also an active and success- 
ful practicing lawyer in Plainfield. 
Mr. [letfield obtained his educa- 
tion in the public schools of his 
native place, and studied law in 
the office of his father. Ile was 
admitted as an attorney, when 21 
years of age, at the November 
Term, 1900, and was made a coun- 
selor at the November Term, 1906. 
He was also made Master in 
Chancery at the same term, 

In August, 1906, he was ap- 
pointed a member of the Union 
County Board of Elections by 
Gov. E. C. Stokes, which position 
he held until March, 1908, when 
he was appointed Assistant Pros- 
ecutor of Union county by Pros- 
ecutor C. Addison Swift, which 
position he still holds. 

In politics Mr. Hetfield is a Re- 
publican, and has been active in 
many campaigns. During the 
vear 1910 he was chairman of the 
Plainfield Republican City Com- 
mittee. He is a member of vari- 
ous fraternal organizations . 

Mr. Hetfield married Mabel E. 
Firstbrook, daughter of Mary C. 
Firstbrook, on December 15, 1904, 
and has two sons, Walter L. Het- 
field, 3d, and George F. Hetfield. 

BOOK NOTICE. 

THE LAW OF NEW JERSEY 
Corporations, Their Organiza- 
tion and Management, With 
Forms and Precedents, in two 
volumes. By John S. Parker, 


of the New York Bar, Chicago, 
Callaghan & Co., 1911. 
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Mr. Parker, after several years’ 
experience in editing and compil- 
ing for the Corporation Manual 
the annual statutes of all the 
states relating to corporations, has 
prepared a book on the corpora- 
tion laws of New Jersey. It is in- 
tended for the use of lawyers in all 
parts of the country, but it treats 
of the statutes and decisions of 
New Jersey because the statutes 
are typical of, and, indeed, are the 
model of the statutes of many of 
the states and because the deci- 
sions constitute an old and well 
developed body of law and are 
generally regarded as of high au- 
thority. 

On many of the most important 
questions of corporation law the 
New Jersey cases discussed in this 
volume are cases the names of 
which are familiar throughout the 
country, and it will be seen upon 
an examination of this book that 
we have in New Jersey decisions 
on nearly all that there is to know 
of the principles governing the 
law of business corporations and 
of the rights and remedies of 
stockholders and creditors. 

In the opening chapter on the 
“Nature and Theory of Incorpora- 
tions,’ Mr. Parker quotes Pollock 
and Maitland and Prof, Williston, 
students of legal history, on the 
nature of the personality of the 
corporation, but for the most part 
throughout the whole book every 
question is determined by refer- 
ence to decisions in New jersey. 

The book is not a running com- 
mentary upon the New Jersey 
statutes, but the topics are natur- 
ally those of the subdivisions of 
the Corporation Act. The treat- 
ment is practical in its character, 
and the book serves as a guide to 
those engaged in the organization 
and management of corporations, 
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as well as to those seeking redress 
against them or defending them 
from attack. 

The treatise on the law of cor- 
porations is the first part of the 
work, and fills 456 pages of the 
first volume. Part II. gives the 
full text of the various statutes 
and parts of statutes falling with- 
in the scope of the work. It con- 
tains not only the general Corpor- 
ation Act but also statutes relat- 
ing to many kinds of companies 
organized for special purposes, 
such as land improvement, navi- 
gation, transportation, light, heat, 
etc. The new Public Utilities 
Commission Act is given, and sev- 
eral statutes relating to crimes 
and criminal procedure involving 
corporations. 

Part III. contains a large selec- 
tion of forms and precedents re- 
lating to the promotion, organiza- 
tion and management of corpora- 
tions, and also to receiverships, 
consolidation and reorganization. 
The _ special-object clauses fill 
more than one hundred pages and 
seem to include every conceivable 
form of corporate activity. The 
collection of precedents appears to 
have been made quite independ- 
ently of that contained in the work 
of the late Judge Dill, but has fol- 
lowed to some extent the collec- 
tion in the Corporation Manual. 

Mr. Parker’s book and Judge 
Dill’s serve to supplement one 
another, and the Corporation 
Manual furnishes the statute laws 
of all the states with precedents 
both local and general. The prec- 
edents in Mr. Parker’s book are 
sure to be of service to lawyers 
having occasion to use them, but 
what is especially interesting is 
the careful and orderly statement 
of the law of corporations as de- 
veloped in the decisions of the 
courts of New Jersey. 





